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SELYA, Circuit Judge. Many people think that securing a
favorabl e judgnment froma court of conpetent jurisdiction marks the
end of a plaintiff's journey. |In sone instances, however, that is
only a step along the road to neaningful relief. This is a case in
poi nt .

In 1997, Federal Refinance Co., Inc. (Federal) obtained
a deficiency judgrment for over $331, 000 agai nst Frank Ronano, Jr.
It spent the next five years trying to satisfy the judgnment by
| evyi ng upon Romano's principal asset (his shares of stock in a
cl osely hel d corporation). When the stock proved el usive, Federa
asked the district court to set aside a series of allegedly
fraudul ent transfers. The court's ensuing rulings did not entirely
pl ease either Federal or Romano. Both appeal.

We affirmthe district court's bench decision (i) setting
asi de Romano's 1988 transfer of the shares to a famly trust and
(1i) upholding the creation and funding of certain limted
partnerships. W are |ess sanguine, however, about the court's

subsequent invalidation of yet a third transfer. See Fed. Refin.

Co. v. Klock, 229 F. Supp. 2d 26 (D. Mss. 2002). Finding a
procedural error, we vacate that order and remand for further
pr oceedi ngs.
I. BACKGROUND

The background facts are largely undisputed. |In 1980,

W ckford Realty Trust obtai ned a nortgage | oan from Second Nati onal
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Bank. Romano unconditionally guaranteed repaynent of the | oan,
whi ch eventual |y went into default. Federal acquired the defaul ted
| oan and conducted a foreclosure proceeding. Left with a
deficiency, Federal |ooked to the guaranty and brought a diversity
action against Romano in the United States District Court for the
District of Massachusetts. On March 3, 1997, the court awarded
Federal a judgnent for $331, 608. 78.

Romano was thought to be a principal of a closely held
corporation, Essex Group, Inc. (Essex), a hol di ng conpany whose si x
whol | y- owned subsi di ari es each operated a nursi ng home. Before any
of the transfers here at issue, Essex's shares were held 43. 75% by
Romano, 47.25% by his nother Mary, and 9% by the Doyle Famly
Trust.

When Federal attenpted to satisfy the judgnent by
gar ni shing Romano's stock, it |earned that the stock had fl own the
coop. In 1988, Romano had transferred 17,500 shares (the whol e of
his 43. 75%equity interest), w thout pecuniary consideration, to a
newly formed trust (the B&T Trust) of which he was the trustee and
his children were the beneficiaries.

Federal's frustration grew even nore pronounced when it
di scovered that, between 1991 and 1994, Essex had created three
[imted partnerships. Each had an Essex subsidiary as its general
partner (with a 20% share of the profits) and Romano's wife,

Deborah Klock, as its sole Iimted partner (wth an 80% share of



the profits). Moreover, the general partners had divested
t hensel ves of their real estate, each having spun off title toits
nursing hone into its limted partnership. These transactions
arguably diluted the value of Essex's shares.

Since Romano did not appear to have other significant
assets, Federal sued to get the shares back into his hands!' and to
col |l apse the limted partnerships.

II. THE BENCH DECISION

Al'l of these clains were tried to the court. The trial
ended in a bench decision handed down on April 23, 2002. As we
expl ai n bel ow, each side got half a | oaf.

A. Count I.
The first count of Federal's conplaint asked the court to

I nvalidate the stock transfer as a fraudul ent conveyance under

!As a subset of this goal, Federal al so sought the appoi ntnent
of a receiver to take tenporary custody of the shares. Al though
the court initially denied that request, Federal subsequently
renewed it. We discuss the fate of Federal's renewed request
infra.
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section 4 of the Uniform Fraudul ent Conveyance Act (UFCA).2 The
UFCA' s constructive fraud provision, in force in 1988, read:

Every conveyance made and every obligation

i ncurred by a person who is or will be thereby

rendered insolvent is fraudulent as to

creditors without regard to his actual intent

if the conveyance is nade or the obligation is

incurred without fair consideration.
Mass. CGen. Laws ch. 109A, 8 4 (repealed 1996). The district court
determ ned that Romano's 1988 conveyance violated this section. It
set aside the transfer to the trust and decreed that the 17,500
shares of stock were "deened to be in the unencunbered possession
of . . . Romano."

B. Counts II-IV.

Counts Il through IV of Federal's conpl aint alleged that
the purpose and effect of the creation and funding of the
partnerships was to dilute the value of Romano's stock. On this
basi s, Federal sought to collapse the Iimted partnerships. In
mounting this attack, it relied upon both UFCA § 4, quoted supra,
and UFCA § 7. The latter provision is an actual fraud provision.

Thr oughout the relevant tine frame, it read:

’Massachusetts repeal ed the UFCA in 1996 and replaced it with
the Uniform Fraudul ent Transfer Act (UFTA). 1996 Mass. Acts 157
(effective Cct. 8, 1996). Both acts carry the same chapter nunber,
Mass. Gen. Laws ch. 109A. Massachusetts lawis clear that the UFTA
is not to be applied retroactively. First Fed. Sav. & Loan Ass'n
v. Napoleon, 701 N. E. 2d 350, 352 (Mass. 1998); Yankee M crowave,
Inc. v. Petricca Comunic. Sys., Inc., 760 N E 2d 739, 754 n.21
(Mass. App. C. 2002). Because the conveyances that we have
mentioned up to this point took place during the currency of the
UFCA, that version of chapter 109A governs our analysis of them
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Every conveyance nade and every obligation

incurred with actual intent, as distinguished

fromintent presuned in law, to hinder, delay

or defraud either present or future creditors,

is fraudulent as to both present and future

creditors.
Mass. Gen. Laws ch. 109A, 8 7 (repeal ed 1996).

The district court rul ed agai nst Federal on these counts.
It rejected Federal's constructive fraud claim finding that the
corporations were the actual transferors and that they were not
insolvent at the tinmes of the transfers. The court |ikew se
rejected the claimof actual fraud, crediting evidence that there
was a legitimate business purpose behind the creation and funding
of the limted partnerships, nanely, that the restructuring was a
prerequi site to obtaining needed financing fromthe United States
Depart ment of Housing and Urban Devel opnent ( HUD)
III. THE POST-TRIAL PROCEEDINGS

Having won a partial victory, Federal filed a notion in
aid of judgnment on May 2, 2002. See Fed. R Cv. P. 69(a). In
that notion, Federal asked the district court to reach and apply
the 17,500 shares of Essex stock. Mich to Federal's dismy, it
| earned that the shares had slipped away again. The tale foll ows.

At sone point (the exact tine is immterial for present

pur poses), Essex had purchased from another of Ronmano's creditors

a $15, 000,000 debt. See FDIC v. Elder Care Servs., Inc., 82 F.3d

524, 525-26 (1st Cr. 1996) (describing the origin of the debt).

In late April of 2002 (whether before or after the date of the
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district court's bench decision is not entirely clear), Ronano
transferred his 17,500 shares to Essex, ostensibly in exchange for
an $85,000 credit and a ten-year forbearance agreenent on that
i ndebt edness.

Faced with a Tantal ean predicanment, Federal pronptly
noved to reconsi der the denial of its notion for the appoi nt nent of
a receiver, see supra note 1, and to annul this nobst recent
conveyance. Federal averred that the 2002 transaction should be
resci nded as preferential. Because this |latest transfer took place
after the effective date of the Uniform Fraudul ent Transfer Act
(UFTA), that updated version of chapter 109A governed the claim
asserted. The UFTA provides in pertinent part:

A transfer nmade by a debtor is fraudul ent as

to a creditor whose claim arose before the

transfer was made if the transfer was nade to

an insider for an antecedent debt, the debtor

was insolvent at that time, and the insider

had reasonable cause to believe that the

debt or was insol vent.

Mass. Gen. Laws ch. 109A, § 6(b).

The district court saw no need to take evidence, but,
rather, summarily voided the transfer as preferential. Fed.
Refin., 229 F. Supp. 2d at 28. The court also ensured that the
el usive shares woul d stay put, enjoining Romano fromtransferring
or encunbering themin any way that mght interfere with Federal's

efforts to reach and apply. Finally, as a sanction for Romano's

m sconduct during discovery, the court granted Federal's renewed



notion for the appoi ntnment of a receiver to hold the shares for the
time being. See id. at 28-29 & n. 2.
IV. THE APPEALS

The parties have cross-appeal ed. Wth respect to the
district court's bench decision, Romano challenges the order
voiding the transfer to the B&T Trust whereas Federal challenges
the order wupholding the creation and funding of the limted
part ner shi ps. Wth respect to the district court's subsequent
witten decision, Romano and Essex — which has intervened —
challenge the order invalidating the stock-for-credit-and-
f or bearance arrangenent. In the pages that follow, we address
these di sputes sequentially.
V. THE TRANSFER TO THE B&T TRUST

UFCA 8§ 4 sets out two basic conditions for setting aside
a transfer on the ground of constructive fraud: the transferor
must have (i) been insolvent at the tine of the conveyance (or
rendered insolvent by it), and (ii) made the conveyance wi thout

fair consideration. Boston Trading Group v. Burnazos, 835 F.2d

1504, 1510 (1st Cir. 1987). A person is insolvent for these
pur poses when the readily realizabl e market value of his assets is
| ess than the anmount required to pay his existing debts as they

beconme due. First Fed. Sav. & Loan Ass'n v. Napoleon, 701 N. E. 2d

350, 353-55 (Mass. 1998). Fair consideration is given in exchange

for transferred property when, "as a fair equival ent therefor, and
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in good faith, [other] property is conveyed or an antecedent debt

is satisfied." Boston Trading G oup, 835 F.2d at 1512 (quoting

former Mass. Gen. Laws ch. 109A, § 3 (repeal ed 1996)).

On appeal, Romano nounts a rather anenmic attack on the
district court's initial insolvency determ nation. He argues, in
substance, that the court could not reach a decision as to his
sol vency wi thout sonme evidence as to the value of the Essex stock.
This argunent is jejune. His own testinony established that the
17,500 shares of Essex stock were his only significant asset at the
rel evant tine (1988) and that he was then personally obligated to
repay over $10, 000,000 in | oans that were about to go into default.
If the stock had little value, Romano was insolvent. Conversely,
if the stock's value exceeded Romano's massive liabilities, then
the transfer would have rendered him insolvent. Ei t her way,
Romano's attack m sfires.

Hi s challenge to the court's conclusion that the transfer
| acked fair consideration is hopeless. He admtted that he
received no noney or property in return for the shares. And
al though his brief includes a perfunctory assertion that the
transfer was in fact adequately supported by the | ove and affection
of his children, he points us to no case |aw that suggests that,
for purposes of the UFCA, such intangibles may supplant noney,
property, or satisfaction of an antecedent debt as fair

consi derati on.
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Romano' s only col orabl e argunent inplicates the district
court's ruling in response to a notioninlimne. In the pretrial
proceedi ngs, Romano identified an expert w tness whose testinony
was i ntended to show that, at the time of the conveyance to the B&T
Trust, the 17,500 shares were worthless. Federal noved in |imne
to exclude the testinony. Ronmano objected, exhorting the court to
allow his expert to testify on the theory that a fraudul ent
conveyance action will not lie if the asset conveyed is worthless
at the tinme of transfer.® The court granted the notion in |imne,
hol di ng that the val ue of the stock was legally irrel evant. Romano
asks us to overturn this ruling, vacate the order setting aside the
transfer, and remand for further proceedings.

As franmed, this assignnent of error presents an abstract
| egal question regarding the proper interpretation of a state

statute. Such questions engender de novo review. See Salve Regina

Coll. v. Russell, 499 U S. 225, 231 (1991); Protective Life Ins.

At oral argunent in this court, Romano's counsel suggested
that the expert testinony shoul d have been all owed to show that the
value of the shares (zero) was equal to what B&T paid for them
(nothing), and that, therefore, the transfer had been for fair
consi derati on. We disregard this argunment because Romano never
advanced it in the district court. See Teansters Union, Loc. No.
59 v. Superline Transp. Co., 953 F.2d 17, 21 (1st Cir. 1992) ("If
any principle is settled in this circuit, it is that, absent the
nost extraordinary circunstances, legal theories not raised
squarely in the | ower court cannot be broached for the first tine
on appeal ."); dauson v. Smth, 823 F.2d 660, 666 (1st Cr. 1987)
(simlar).
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Co. v. Dignity Viatical Sett. Partners, 171 F.3d 52, 54 (1st Gr.

1999).

Qur starting point is, of course, the statutory text.
UFCA 8 4 authorizes the setting aside of certain conveyances. It
defines a conveyance as "every paynent of noney, assignnent,
rel ease, transfer, |ease, nortgage or pledge of tangible or
I ntangi ble property, and also the creation of any lien or
i ncunbrance.” Nothing in the statute qualifies the term"property"
or inany way indicates alegislativeintent tolimt the statute's
reach to conveyances involving property having a positive market
val ue.

Finding no confort in the |anguage of the UFCA, Ronano

falls back upon the decision in R chman v. Leiser, 465 N E. 2d 796

(Mass. App. C. 1984). That decision cannot carry the weight that
Romano | oads upon it.*

In R chman, an unsecured creditor attenpted to set aside
a conveyance of property encunbered by |liens exceeding its market
val ue. Despite a showi ng of fraudulent intent, the court refused
to invalidate the transfer. The court began with the proposition
that "[a] conveyance is not established as a fraudul ent conveyance

upon showi ng of a fraudulent intention alone; there nust al so be a

“The ot her cases cited by Romano, e.qg., Xerox Fin. Servs. Life
Ins. Co. v. Sterman (In re Sterman), 244 B.R 499, 514 (D. Mass.
1999); Shanrock, Inc. v. EDIC, 629 N E. 2d 344, 349 (Mass. App. O
1994), do little nore than cite to Richman. They add nothing to
Romano' s ar gunent .
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resulting dimnution in the assets of the debtor available to
creditors.” 1d. at 798. It found no such dimnution, reasoning
t hat the conpl ai ni ng unsecured creditor "could not have reached t he
property before the conveyance," and so "the conveyance itself
could not have been fraudulent as to him" [d. at 799 (quoting

Stauffer v. Stauffer, 351 A 2d 236, 245 (Pa. 1976)).

Romano reads this |anguage to signify that a fraudul ent
conveyance claimwll not lie unless a debtor has equity in the
transferred property. Richman, however, does not sweep so broadly.
The linchpin of the R chman decision is the principle that a
transfer of fully encunbered property (i.e., property that 1is
nortgaged for nore than it is worth and, thus, has no residua
val ue) puts no otherw se avail abl e assets beyond the grasp of an
unsecured creditor. That principle makes good sense: whether or
not the debtor effects a transfer, the accunulated security
interests will prevent an unsecured creditor from reaching and

appl ying the overencunbered property. Cf. Stauffer, 351 A 2d at

245 (refusing to set aside a conveyance of property held by the
entireties because the husband's creditor could not have reached
t he asset pre-conveyance).

The case at hand is cut from a different cloth. The
shares of Essex's stock were free and clear at the time that Romano
signed them over to the B&T Trust. Absent the transfer, Federal

coul d have reached the stock —whatever its value —in an effort to
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satisfy the judgnent. Thus, the transfer put property that would
ot herwi se have been available out of the conplaining creditor's
reach. For that reason, Richman is inapposite.

This result conports with the policies underlying the
UFCA. "The purpose of the UFCAis to preserve a debtor's assets so
that creditors may l ook to themin the event that the debtor ceases

payments . . . ." First Fed. Sav. & Loan, 701 N E. 2d at 354-55

(citations omtted). A debtor "may not give [his assets] away and
t hereby put them beyond the reach of creditors.™ Id. at 355
Gventhe district court's factual findings, Romano's conduct falls
into the heartland of the prohibition against fraudul ent
conveyances. Allow ng an exception on the ground that the shares
were worthl ess woul d be at odds with the rational e underlying that
prohi bition. W conclude, therefore, that the district court did
not err in denying the notion in |imnmne.

Romano makes a related claim of error inplicating the
district court's denial of his notion for judgnment as a matter of
law. See Fed. R Cv. P. 52(c). In the course of arguing that
notion, he vouchsafed that Federal could not nake the required
prima facie showing of Romano's insolvency at the time of the
transfer without sonme evidence as to the value of the shares. He
now assigns error to the court's denial of this notion. This is an
old whine in a new bottle. The argunent essentially repeats a

claim already nade and rejected. See supra p.10. As said, the
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evi dence established that Romano was deeply in debt at the tine of
the transfer and that the transferred stock had been his only
substantial asset. Hence, Federal made out a prinma facie case of
i nsol vency. Since Romano did not rebut this showi ng —indeed, he
made no di scernible effort to do so —the |lower court did not err
in denying the notion for judgnment as a matter of |aw.

Before leaving this transfer, we address one related
item At the tail end of its brief, Federal nakes a perfunctory
argunent to the effect that the district court erred in denying its
request for attorneys' fees.

W need not tarry. Federal's offhand pitch is
unacconpanied by any devel oped argunentation. Under  our
precedents, therefore, it nmerits summary rejection. See, e.q.

Bl ake v. Pellegrino, 329 F.3d 43, 50 (1st Cr. 2003); Ryan v. Royal

Ins. Co., 916 F.2d 731, 734 (1st Cr. 1990); United States v.

Zannino, 895 F.2d 1, 17 (1st Gr. 1990). 1In all events, neither
the UFCA nor the guaranty contains a fee-shifting provision, and
Federal offers us no reason to exenpt this case fromthe usual rule
that, absent a specific statutory or contractual fee-shifting
provi sion, a prevailing party cannot recover attorneys' fees as of

right fromthe losing party. See Chanbers v. Nasco, Inc., 501 U. S

32, 45 (1991); Alyeska Pipeline Serv. Co. v. Wlderness Soc'y, 421

U.S. 240, 258-59 (1975).
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VI. THE CREATION AND FUNDING OF THE LIMITED PARTNERSHIPS

Feder al cross-appeals from +the district court's
determ nation that the creation of the limted partnerships and the
subsequent transfers to themof the nursing home properties did not
constitute fraudul ent conveyances under the UFCA In Federal's
estimation, these transactions were both constructively and
actual Iy fraudul ent. Bef ore anal yzi ng Federal's contentions, we
pause to clarify the standard of review

A. Standard of Review.

A party who challenges a district court's findings of
fact, arrived at after a bench trial, faces a steep uphill clinb.
When a district court finds the facts without the intervention of
a jury, the court of appeals is not at liberty to start afresh

See Cunpi ano v. Banco Sant ander, 902 F.2d 148, 152 (1st Cr. 1990);

Keyes v. Sec'y of Navy, 853 F.2d 1016, 1019 (1st Cr. 1988); see

also Fed. R Cv. P. 52(a). "The trial judge sees and hears the
W tnesses at first hand and cones to appreciate the nuances of the
[itigation in a way [that] appellate courts cannot hope to
replicate.” Cunpiano, 902 F.2d at 152. Consequently, "[i]f the
district court's account of the evidence is plausible . . . the
court of appeals may not reverse it even though convinced that had
It been sitting as the trier of fact, it would have wei ghed the

evidence differently."” Andersonv. Cty of Bessener Gty, 470 U S.

564, 573-74 (1985). In the last analysis, factual findings or
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conclusions drawn therefrom may only be set aside if, after a
searching review of the entire record, the court of appeals
"forn{s] a strong, unyielding belief that a m stake has been made. "
Cunpi ano, 902 F.2d at 152.

Federal strives to free itself from this inhospitable
standard of review by arguing that the trial court nerely
determined the legal effect of uncontroverted facts. Thus,
Federal 's thesis runs, the court's decision should be reviewed de
novo. W reject this thesis for two reasons.

In the first place, Federal's characterization of the
material facts as uncontroverted is w shful thinking. Fact ual
di sputes sprout throughout the record |ike weeds in an untended
gar den. Al though Federal <classifies such things as the
protagoni sts' notives in restructuring the nursing home operations
and the rationale for nam ng Kl ock, rather than Romano, as the
limted partner, as questions of |aw, that taxonony is unrealistic.
W consistently have refused to permt parties to advantage
t henmsel ves by couchi ng questions of fact as questions of |aw, see,

e.d., Reliance Steel Prods. Co. v. Nat'l Fire Ins. Co., 880 F.2d

575, 577 (1st Cr. 1989), and we see no reason to abandon that
salutary practice today. The clearly erroneous standard of revi ew
"cannot be evaded by the sinple expedient of creative relabeling."

Id.
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In the second place, even if the facts were
uncontroverted, that circunstance alone would not alter the
standard of review. When the trier's findings depend upon its
choi ce of conpeting inferences drawn from undi sputed facts, the

clearly erroneous standard continues to apply. See Jackson .

United States, 156 F.3d 230, 233 (1st G r. 1998); Dedham Water Co.

v. Cunberland Farnms Dairy, Inc., 972 F. 2d 453, 457 (1st G r. 1992).

To the extent that the raw facts are undisputed, this is such a
case.

W al so reject Federal's intimation that m xed questions
of fact and law invariably demand de novo review. The scope of
review for m xed questions varies. The nore fact-intensive the
inquiry, the nore likely we are to apply clear error review, the
nore | aw-dom nated the inquiry, the nore likely we are to undert ake

de novo review. Sierra Fria Corp. v. Evans, 127 F.3d 175, 181 (1st

Cir. 1997); United States v. Howard (In re Extrad. of Howard), 996

F.2d 1320, 1327-28 (1st GCr. 1993). Probing the existence of a
fraudul ent conveyance «customarily is a factbound inquiry,
subjecting the court's findings to clear error review. See, e.g.,

Beal Bank v. Pittorino, 177 F.3d 65, 69 (1st G r. 1999); Barrett v.

Cont'l 1l1l. Nat'l Bank & Trust Co., 882 F.2d 1, 3-4 (1st Grr.

1989). This result comrends itself with particul ar force where, as
here, a claimturns on elusive issues of notive or intent. See

Crellin Techs., Inc. v. Equipnentlease Corp., 18 F.3d 1, 7 (1st

-18-



Cir. 1994); see also Cunpiano, 902 F.2d at 152 (counseling that

"[f]indings concerning an actor's intent fit neatly within the
i ntegunment of the 'clearly erroneous' rule"). W are satisfied,
therefore, that the standard of review applicable to the |ower
court's disposition of counts Il through IV is clear error.

B. Constructive Fraud.

We turn nowto the trial court's findings. Setting aside
a conveyance for constructive fraud under UFCA 8 4 requires both a
finding that the transferor was insolvent at the tinme of the
transfer (or was rendered i nsol vent thereby) and a finding that the
conveyance was made without fair consideration. Inplicit in this
analytic framework i s the assunption that the factfinder first nust

identify the relevant transferor. See Boston Trading G oup, 835

F.2d at 1509. Here, the district court concluded that the
corporations were the relevant transferors:

[ T]aking all the evidence and the reasonable
inferences therefrom the court is not
per suaded that at the time of t hat
restructuring the corporations, who were
actually the ones who were nmaking the
conveyance of their stock, were thereby
rendered insolvent. (Enphasis supplied.)

Federal nounts two attacks on the district court's
finding. First, it pounces on a m stake enbedded in the court's
articulation and | abors to persuade us that this bevue discredits
the court's concl usion. Second, it posits that the finding is

clearly erroneous. Neither attack succeeds.
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To be sure, the district court m sspoke at one point in
its bench decision: there was no conveyance of stock involved in
the creation and funding of the limted partnerships. Rather, the
sharehol ders of the parent conpany (Essex) voted to create the
limted partnerships, and each subsidiary corporation then
transferred its real estate to its newy forned Ilimted
part nership.

From all indications, the court's passing nention of a
stock transfer anmounts to a slip of the tongue, substituting
"stock" for "real estate.” The record as a whole makes it crystal
clear that the court squarely decided the identity question. At
the start of the trial, the court put its finger on the problem
asking Federal's counsel, "[who . . . <caused [the limted
partnerships] to be set up?" Counsel's response franed the two
possible answers to this query — either (i) Essex and the
subsi diary corporations (as the donors of the real estate), or (ii)
Romano (whom Federal endeavored to depict as the "actual”
transferor). Trial of the limted partnership clains focused on
whi ch of these proposed answers was correct (i.e., who should be
deened the transferor). The court proceeded to resolve this
guesti on.

We have held before that a reasoned deci si on shoul d not
be vacated nerely because a | apsus |inguae occurred. See, e.q.,

Lenn v. Portland Sch. Conm, 998 F.2d 1083, 1088 (1st Cr. 1993);
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G auson v. Smth, 823 F.2d 660, 663 n.3 (1st Cir. 1987). So it is
here: taken in context, the district court's infelicitous choice
of words does not underm ne the cogency of its determ nation.

Moving to the next plateau, we perceive no clear error in
the court's conclusion that the corporations, not the individual
defendants, were the relevant transferors. It is undisputed that
Essex and its subsidiaries fornmed the limted partnerships and
deeded the real estate to them Al though Romano apparently voted
his shares (or, nore precisely, the shares standing in the nanme of
the B&T Trust) in favor of the restructuring, there is no direct
evi dence to support a finding that he was the driving force behind
t he deci sion. Romano was not the majority sharehol der, and he
testified that he was not "in a position to either bl ock or approve
what took place." Wiile we may regard Ronano's assertion as
suspect, weighing the evidence and assessing the wtnesses
credibility is uniquely the province of the district court. Here,
there were two permissible views of the evidence. In such a
ci rcunstance, the factfinder's choi ce between t hose conpeting vi ews
cannot be clearly erroneous. Anderson, 470 U.S. at 574; Keyes, 858
F.2d at 1020.

That ends this phase of our inquiry. dGven the court's
supportable finding as to the identity of the transferors,
Federal's claim of constructive fraud nust fail. View ng the

corporations as the transferors, there is no evidence that they
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were insolvent either at the tinme of the transfers or imrediately
t hereafter.
C. Actual Fraud.

Thi s | eaves Federal's clai munder UFCA § 7. CQur anal ysis
of this claimis straightforward. Setting aside a conveyance for
actual fraud requires, at a bare mnimum a finding of "actua
intent . . . to hinder, delay or defraud either present or future

creditors.” Palnmer v. Murphy, 677 N E. 2d 247, 254-55 & n. 15 ( Mass.

App. &. 1997) (construing UFCA 8 7). The court below found as a
matter of fact that the limted partnerships were created and
funded for a legitimate business purpose rather than to hinder
delay, or defraud creditors. This finding is not clearly
erroneous.

Klock testified that the reason for the restructuring was
to obtain HUD financing to rehabilitate the nursing hones.
Accordi ng to Kl ock, HUD required, as a condition of each | oan, that
the real estate be separated from the operating entity. The
limted partnerships provided the vehicles for that separation
Despite countervailing evidence suggesting that the purpose behind
the restructuring was to dilute the value of Romano's stock, the
trial court was free to choose between the two versions of the

truth and draw appropriate inferences. See Anderson, 470 U.S. at

574; Keyes, 853 F.2d at 1020. Consequently, we uphold the court's

rejection of the actual fraud claim
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VI. THE TRANSFER TO ESSEX

W cone now to the order setting aside the post-trial
transfer of Ronmano's well-travel ed shares to Essex.® |n response
to Federal's notion to annul that transfer, the district court held
a status conference on June 17, 2002. Although the court set the
matter down for hearing eight days hence, it was vague as to how
that hearing would proceed. When the appointed date arrived, the
court declined to take testinony, instead inviting oral argunent
and telling the parties that it was treating the hearing
"functionally as a notion for summary judgnent."

After listening to the |awers' argunents, the court
reserved deci sion. It subsequently filed a witten rescript in

which it ruled, as a matter of law, that the transfer must be

rescinded. Fed. Refin., 229 F. Supp. 2d at 28.

A. Standard of Review.

In view of the court's explicit statenent at the June 25
hearing, we invoke our famliar summary judgnent jurisprudence.
Under that rubric, we, like the district court, nust accept the
facts nost favorable to the nonnoving party (here, Romano) and dr aw

all reasonable inferences to that party's behoof. Garside v. Osco

Drug, Inc., 895 F.2d 46, 48 (1st Gr. 1990). W review the

Essex, qua intervenor, joins Romano in prosecuting this
appeal (No. 02-2547). Wth respect to this issue, Essex's and
Romano's rights are congruent. For sinplicity's sake, therefore,
we treat Romano as if he were the sole appellant.
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district court's entry of sunmary judgnent de novo. 1d. W wll
affirm only if the "pleadings, deposi tions, answers to
interrogatories, and admissions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R Gv. P. 56(c).

When a party noves for sunmmary j udgnment and suggests t hat
no trialworthy i ssues exist, that party ordinarily nust support the
notion with affidavits or other materials of evidentiary quality.

Plumey v. S. Container, Inc., 303 F.3d 364, 368 (1st Cir. 2002).

The burden of production then shifts to the nonnovant to show t hat
a genuine issue | oons. Garside, 895 F.2d at 48. The protoco
differs, however, as to issues on which the nonnovant bears the
burden of proof. As to such issues, the novant is not obliged to
make an initial evidentiary showing. Rather, it is incunbent upon
t he nonnmovant to denonstrate, in the first instance, that specific
facts exist sufficient to create an authentic dispute. 1d.
B. The Preference Claim.

As said, the UFTA controls with respect to Federal's
claimthat a preferential transfer occurred. See supra Part 111.
That statute enpowers a court to set aside a transfer as
preferential if (i) the creditor's claimarose before the transfer
occurred, (ii) the transfer was made to an i nsider on account of an

ant ecedent debt, (iii) the debtor was insolvent at the tine of the
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transfer, and (iv) the transferee had reasonabl e cause to believe
that the debtor was insolvent. Mass. Gen. Laws ch. 109A, 8§ 6(b).

Romano first posits that a genuine i ssue of material fact
existed vis-a-vis his solvency at the tine Essex redeenmed his
stock. As the noving party, Federal bore the initial burden of
produci ng evidence of Romano's insolvency. Plum ey, 303 F.3d at
368.

A finding of insolvency requires proof of both

[iabilities and assets. See First Fed. Sav. & Loan, 701 N. E. 2d at

353-55. The papers before the district court contained evidence
tending to show that Romano's debts exceeded $17, 000,000 at the
tinme of the transfer. But Federal provided next to no evidence on
the asset side of the ledger. It nerely asked the court to take
judicial notice of the prior ruling that Romano's only significant
asset was the Essex stock and pointed out that Ronano had
purportedly "sold" the stock to Essex for an $85,000 credit on an
ant ecedent debt and a ten-year forbearance agreenment as to the
bal ance of that debt.

We agree with Romano that this evidence was insufficient
to permt a reasoned cal culation of the value of his assets (and,
thus, of his financial condition). A finding of insolvency
requires nore than a show ng of form dable debt; it also requires
a corresponding showing as to the debtor's assets. The fact that

Romano had no assets besides the Essex shares in 1988 — sone
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fourteen years before the date of the transfer in question —told
the court very little about the extent of his holdings in 2002.
Wiile it may be likely that the value of Ronano's assets was | ess
than the amount of his liabilities, summary judgnent cannot be
granted on the basis of inforned intuitions. "The precincts
patrolled by Rule 56 admit of . . . no room for the judge to
superi npose his own ideas of probability and |ikelihood (no matter
how reasonabl e those ideas may be) upon the carapace of the cold

record.” Geenburg v. P.R_ Marit. Shipping Auth., 835 F.2d 932,

936 (1st Cir. 1987). A court considering a summary judgnent notion
cannot sinply presune that plaintiffs will win cases that seemopen

and shut. See Leyva v. On the Beach, Inc., 171 F.3d 717, 720 (1st

Gr. 1999).

In granting summary judgnent, the court bel ow gl ossed
over this evidentiary defect. It noted the nountain of debt facing
Ronmano and t hen suggested that it was "undi sputed” that this debt

exceeded the doll ar val ue of Romano's assets. Fed. Refin., 229 F.

Supp. 2d at 28. W have been over the record with a fine-tooth
conb and cannot find any such concession. During the June 25
heari ng, Romano's counsel acknow edged that the court earlier had
found Romano insolvent, but then rem nded the court that the
situation had changed. Counsel stated:

There has to be a valuation hearing and a

trial on the nmerits to find out if the itens

t hat were conveyed by M. Ronmano to Essex were
conveyed by soneone who was then insol vent.
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: That's a factual issue that can't be

gl ossed over and can't be determned in this

ki nd of proceeding. (Enphasis supplied.)

That statenment squarely raised the insolvency question. Thus, the
district court erred in treating the fact as undi sputed.

That error underm nes the order for summary judgnent. On
this record, Federal sinply did not carry its burden of production
anent the insolvency question. \Watever the evidence eventually
may show regarding the ratio of Romano's assets to his liabilities
—a matter on which we take no view —we are constrained at this
stage to rule that summary judgnent was inprovidently granted.

Romano al so argues that other genuine i ssues of materi al
fact remained unresolved at the time that the district court
granted summary judgnent. To this end, he points us to a series of
def enses avail abl e under UFTA 8 9. For the sake of conpl eteness,
we exanine this argunent as well. W use UFTA 8 9(f)(2) as an
exenpl ar.

The UFTA provides that even if a transfer neets the
criteria for avoi dance set out in UFTA 8 6, a court may not set it
aside solong as it was "nmade in the ordi nary course of business or
financial affairs of the debtor and the insider." Mass. Gen. Laws
ch. 109(a), 8 9(f)(2). That provision constitutes an affirmative

defense, and, thus, the burden of proof falls on the party

asserting it. See Prairie Lakes Health Care Sys., Inc. v. Wokey,

583 N.W2d 405, 414 & n.7 (S.D. 1998) (concluding that the burden
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of proving section 9 defenses falls on the party asserting then
In order to avoid sunmmary judgnent, therefore, Ronmano typically
woul d have to shoulder the burden of adducing specific facts
tending to show that his transfer of shares to Essex was a
transacti on undertaken in the ordinary course of business.

Romano asserted the section 9(f)(2) defense at the June
25 hearing. He did not, however, adduce any evi dence in support of
it. In the usual case, nere assertions of counsel are not enough

to block summary judgnent. See Dow v. United Bhd. of Carpenters

and Joiners, 1 F.3d 56, 58 (1st Cr. 1993); Brennan v. Hendrigan,

888 F.2d 189, 191 (1st G r. 1989). Federal urges us to apply that
rul e here.

Federal's argunment overlooks the atypical procedura
posture in which this question arose. Federal's notion to set
aside the post-trial transfer was not couched as a notion for
sumary judgnent. At the June 17 status conference —the first
time the district court addressed Federal's notion —the court set
the matter down for hearing on June 25, stating that it would
attenpt to resolve the notion "as a matter of law' and that if it
could not do so it would try the matter.

These conmments were inprecise. Although the court may
have intended all along to hold a summary judgnent hearing, it did
not say so. No notion for summary judgnent had been made, and the

docket entry reveals that the clerk schedul ed June 25 as the first
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day for "a jury-waived trial." To confuse matters further, the
court neither specifically nmentioned sunmary j udgnent nor asked t he
parties to prepare affidavits or other evidentiary subm ssions
bef ore the June 25 hearing.

Courts have recogni zed that sunmary judgnent is strong
medi ci ne, and the rul es provide that parties nmust be gi ven adequat e
notice of summary judgnment proceedi ngs and a reasonable tinme within

whi ch to proffer supporting docunents. See, e.g., Rogan v. Menino,

175 F.3d 75, 80 (1st Cir. 1999); Stella v. Town of Tewksbury, 4

F.3d 53, 55 (1st Cir. 1993). Indeed, Rule 56(a) anticipates that
a party opposi ng summary judgnent will have a ten-day wi ndow w t hin
which to prepare and present evidence in opposition. W have
taken special pains to enphasize the inportance of this tenporal
w ndow in cases — analogous to this one —involving sua sponte
grants of summary judgnment. The district court rmust "first give[]
the targeted party notice and a chance to present its evidence on

the essential elenments of the clai mor defense." Berkovitz v. Hone

Box Ofice, Inc., 89 F.3d 24, 29 (1st Cir. 1996); accord Leyva, 171

F.3d at 720; Stella, 4 F.3d at 55-56.

Vi ewed agai nst this backdrop, the district court's ruling
cannot withstand scrutiny. No notion for summary judgnent had been
filed, and nothing in the court's instructions prior to June 25

alerted Romano to the need to produce evidentiary support for his
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affirmati ve defenses.® Accordingly, the first real notice that the
court would treat the nmatter under the framework applicable to
sumary judgrment notions came on the day of the hearing: June 25.
Thus, the procedure followed in this case flouted the inperatives

of Rul e 56. See Berkovitz, 89 F.3d at 30. The result was that

Romano had neither advance notice of the district court's
i ntentions nor an adequate opportunity to proffer evidence.

W need go no further. By its very nature, a section
9(f)(2) defense requires a fact-specific inquiry into the workings
of the transferor and the transferee and the specific nature of the
transacti ons between them Federal's proffers do not concl usively
denonstrate the futility of a section 9(f)(2) defense and, in the
peculiar circunstances of this case, we cannot hold Romano's
failure to lay a solid factual foundation for that defense agai nst
hi m Consequently, the issue remains open, and the entry of

sunmary judgrment nust be vacated.’

6Assunming, for argunment's sake, that the court's coments on
June 17 hinted that it m ght conduct a summary judgnment hearing on
June 25, the intervening time was plainly less than the ten-day
interval that Rule 56 requires.

"Romano' s brief also nentions possible defenses under UFTA §
9(f)(1) and (f)(3). Like the section 9(f)(2) defense, these
defenses call for fact-specific inquiries —and Ronmano had no fair
opportunity to produce evidence regarding them Thus, Romano
remains free to litigate these i ssues upon renmand.
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VII. CONCLUSION

W affirmthe district court's orders setting aside the
1988 stock transfer and refusing to collapse the Ilimted
partnership structures. However, in light of procedura
irregularities and t he exi stence of unresol ved factual disputes, we
vacate the lower court's entry of what anpbunted to a sua sponte
sumary judgnent regardi ng the 2002 stock transfer and remand for
further proceedings consistent with this opinion. W |eave intact
the court's provisional appointnment of a receiver to hold the

enbattl ed shares until such tinme as their fate is resol ved.

Affirmed in part, vacated in part, and remanded. All parties shall

bear their own costs.
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